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It is hardly necessary to add that we agree that the judgments 
of the Court of Appeals in the three cases before us must be 
reversed. But we think they should be reversed on the ground 
that the taxation of New York ia repugnant to the first proviso as 
well as to the second. 

Mr. Justice Wayne and Mr. Justice Swayne concur with me 
in this opinion. 



Supreme Court of Rhode Island. 

EDWARD C. MAURAN v. JAMES Y. SMITH, GOVERNOR OF 
RHODE ISLAND. 

Mandamus does not lie from a state court to the governor to compel the per- 
formance of an official duty, even of merely ministerial nature, where such duty 
is enjoined on him by the Constitution, or where, though imposed by statute, it is 
of such nature that he alone could perform it. 

Whether it lies to enforce a statutory duty which might as well have been 
devolved upon another officer, not decided. 

It is immaterial whether the duty be of a political nature or one pertaining to 
the governor in his capacity as commander-in-chief of the military forces. 

The governor of Rhode Island having revoked the commission of 
the relator as adjutant-general, the latter on the same day demanded 
to be informed of the cause thereof and to be tried by a court- 
martial, and no action having been taken by the governor for the 
space of twenty-one days, the relator applied to the Supreme Court 
for a mandamus to compel the governor to convene a court-martial 
for the purpose of hearing charges and trying him thereon. The 
statutes on the subject are as follows, Rev. Stat. R. L, chap. 
239 :— 

" Sec. 10. — The commander-in-chief may revoke and cancel 
the commission of any officer and discharge him from the service 
in his discretion. 

" Sec. 11. — Such revocation, cancellation, and discharge shall 
not be effectual if, within ten days after receiving notice thereof, 
such officer shall demand of his immediate superior to be informed 
of the cause thereof and to be tried by a court-martial. 

" Sec. 12. — If such demand be made, it shall be the duty of 
the officer on whom it is made to transmit the same to the com- 
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mander-in-chief, who shall give such officer the required informa- 
tion, and see that charges are duly preferred and that a court- 
martial be convened to try the same." 

A citation having been issued to appear and show cause why 
the writ prayed for should not be allowed, the Governor appeared 
by counsel and excepted to the jurisdiction of the court. 

Messrs. Pitman, Payne, and Curry, for the relator. 

Messrs. King and Blake, for the respondent. 

The opinion of the. court was delivered by 

Dcrfee, J. — The first question in this case is, whether the writ 
of mandamus lies to compel the governor of a state to perform 
an official duty. The question is not a new one in the courts. 
In Arkansas (Hawkins v. The Q-overnor, 1 Pike 570), in Geor- 
gia (Law v. Towns, 8 Ga. Rep. 360), in Illinois (People v. 
Bissell, 19 111. 229), and in New Jersey (State v. The Governor, 
1 Dutch. 331), it has been decided that the writ does not lie in 
such a case. In Texas (Houston, $c, B. Co. v. Randolph, 24 
Texas 317)— if the United States Digest, vol. 21, p. 372, may be 
trusted, — it has been held that the writ does not lie to any mem- 
ber of the executive department except the land commissioner. 
In Maine (Bennitt, Petitioner, 32 Me. Rep. 508), the court 
refused to issue the writ to compel the governor and council to 
perform a statutory duty, but for reasons which would have led 
to its refusal if sued for against the governor alone. In Minne- 
sota ( Chamberlain v. Sibley, 4 Minn. Rep. 309), the court refused 
to issue the writ to compel the governor to perform a duty pre- 
scribed by the Constitution, but delivered a dictum to the effect 
that the writ would lie to compel the governor to perform a duty 
prescribed by statute, and which might be performed as well by 
one officer as another. In Missouri, in the case of The Pacific 
R. B. Co. v. The Q-overnor, 23 Mo. Rep. 353, the question was 
much discussed, but the court expressly refrained from giving 
an opinion upon it. On the other hand, in Ohio (State of Ohio 
v. Chase, 5 Ohio N. S. Rep. 538), it was held that a writ of 
mandamus may issue to compel a governor to perform a mere 
ministerial duty enjoined on him by statute, and which might 
have been devolved on another officer of the state ; though in 
that case the writ was not issued, for reasons aside from the ques- 
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tion of jurisdiction. In North Carolina {Cotton v. Ellis, 7 Jones 
N. C. 545), the court decided in favor of the jurisdiction, and, 
for anything that appears, issued the writ; being the only in- 
stance which we find reported in which the writ has issued 
against a governor, except where he consented to the jurisdiction 
for the sake of getting the opinion of the court upon the merits 
of the relation. These are all the cases which we find bearing 
directly on this point, and, from the course of decision in them, 
it is apparent that the weight of authority is against the juris- 
diction. 

One reason which has been suggested for refusing the writ is, 
that, if granted, it would tend to provoke a conflict between the 
judicial and executive branches of the government — a conflict in 
which the judiciary would prove the weaker party. Of course, 
in a case where the jurisdiction is clear, such a consideration 
could have no weight ; but where the jurisdiction is problematical 
the consideration affords a presumption which it would be unwise 
to disregard. " For," as Blackstone has remarked, " all juris- 
diction implies superiority of power ; authority to try would be 
vain and idle, without an authority to redress ; and the sentence 
of a court would be contemptible, unless that court had power 
to command the execution of it :" 1 Shars. Bl. Com. 242. And 
in this connection it is worthy of note, that in England, from 
which we derive the process, not only is the king exempt from it, 
but, among judicial tribunals, the higher courts of judicature 
enjoy a similar immunity. 

But the reason which has been most effectual in determining 
the courts to refuse the writ, is that which is drawn from the 
division of the powers of government under our state constitu- 
tions, into three co-ordinate departments, legislative, executive, 
and judicial, each independent of the others, except in so far as 
it is subordinated to them by the Constitution. This division is 
coeval with the states themselves, and has always been deemed 
an indispensable safeguard of republican liberty. Mr. Madison, 
in the 47th paper of the Federalist, traces the idea on which the 
division is based to Montesquieu, who borrowed it from the 
British Constitution, and who taught that civil freedom can not 
co-exist with a union of the three powers in the same hands. 
The doctrine, however, in its outlines at least, is as old as Aris- 
totle, who recognises the " three parts of all polities," and says, 



MAUEAN v. SMITH. 633 

" where these subsist properly, the polity must necessarily be in 
a flourishing condition:" Pol. B. IV. ch. 14 et seq. It was the 
grand merit of Montesquieu to develop the doctrine more fully 
than his predecessors, as it was his good fortune to find a multi- 
tude of disciples ready to receive it. His book appeared in 
1748, and at once became the hand-book of political philosophy 
for the more enlightened statesmen of both the Old and the New 
World. The doctrine was, to some extent, reproduced in Black- 
stone's Commentaries, which appeared a few years later than 
" The Spirit of the Laws ;" and it so became familiar, not only 
to the more learned publicists, but to every lawyer in the land. 
Accordingly, when the American colonies threw off the yoke of 
the mother country, and formed governments to suit themselves, 
they universally made this division of power a fundamental prin- 
ciple of their constitutions. In some of them, as in Massachu- 
setts, the principle was guarded by the most explicit inhibitions ; 
in others it was deemed sufficient simply to declare and observe 
it as the ground-plan of the constitution. But in either case the 
principle, except as expressly qualified, is equally inviolable ; for, 
in the words of Daniel Webster, " a separation of departments, 
so far as practicable, and the preservation of clear lines of division 
between them, is the fundamental idea in the creation of all our 
constitutions, and, doubtless, the continuance of regulated liberty 
depends on maintaining these boundaries." 

The question then is, whether in view of this principle it is 
competent for the court, by a writ of mandamus, to compel the 
executive to do an official duty which he delays or declines to do 
of his own accord ? It is admitted that wherever, within the 
sphere of his duties, the executive has a discretion, he is amena- 
ble for refusing to perform them, not to the court, but only to the 
Senate on an impeachment, or to the people at the polls. But 
where the duty to be performed is merely ministerial, it is claimed 
that a different rule obtains, and that the court may compel him 
to perform it. If this be true, then, to the extent of his minis- 
terial duties, the executive is not the co-ordinate of the judiciary, 
but subordinate to it, and the line of separation between the two 
departments is to that extent obliterated. Of course such a devi- 
ation from constitutional principle is admissible only in favor of 
some other principle of higher obligation. But the only principle 
adduced in support of the deviation, is the principle of the com- 
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mon law, that for every right there is a remedy. Evidently that 
is not enough ; for a principle of the common law cannot over- 
ride a principle of the Constitution. Consequently we find it 
admitted, even in those cases which hold that a writ of mandamus 
is issuable to the governor, that it will not issue to enforce a duty 
which is enjoined on him by the Constitution, or which he alone 
can perform, but only to enforce a statutory duty which might as 
well have been devolved upon any other individual, the theory 
being that, as to such a duty, the governor is on the same footing 
as any other individual who might have been designated to per- 
form it. 

The distinction, however, between these two classes of duties, 
which is thus recognised by some of the cases, is by others of 
them either ignored or expressly repudiated. In this case it has 
been urged as applicable in favor of the relator, and its validity 
has consequently been much discussed. But whether the distinc- 
tion be valid or not, we deem it unnecessary to determine ; for 
the duty which we are here asked to enforce, though prescribed 
by statute, could not have been properly devolved on any one but 
the defendant. It is a duty to see that charges are preferred 
against a military officer, and that a court-martial is convened for 
his trial, to consist of the highest military officer in the state 
except the defendant, and of several other officers of superior 
grade. To confide such a duty to any one except the commander- 
in-chief would be an extraordinary transgression of military 
usage ; and, in a time of actual service, might occasion the most 
embarrassing, if not fatal, disorders. 

In this aspect of the case, however, the counsel for the relator 
argues that the decisions which have been cited are not applicable 
at all as authorities, for the reason that they were decisions in 
cases where the writ was sued for to compel the governor to per- 
form a civil or political duty ; whereas, in this case, the writ is 
sued for, not against the governor as such, but against the com- 
mander-in-chief, to compel him to perform a military duty. The idea. 
is, that the office of governor is separable from that of commander- 
in-chief, and that while as a civil magistrate the governor may 
be exempt from the writ, as commander-in-chief he is subject to it. 
We do not think the Constitution warrants any such discrimina- 
tion. The Constitution declares that " the chief executive power 
of this state shall be vested in a governor," and, in a subsequent 
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section, declares that the governor " shall be captain-general and 
commander-in-chief of the military and naval forces of this state." 
In this respect it is similar to the constitutions of the other states, 
and to the Constitution of the United States, which again is simi- 
lar to the British Constitution, under 'which the king is " the 
generalissimo, or the first in military command in the kingdom." 
(1 Shars. Bl. Com. 262.) The supreme military command is 
thus universally recognised, in all governments professing a 
separation of the three powers, as a portion of the chief executive 
power. (See 1 Kent's Com. 5th Ed. 282.) Indeed, in time of 
civil convulsion, it is the most important portion of that power. 
Supreme military command is in fact implied necessarily in the 
grant of the chief executive power. The mere fact, then, that 
the governor, in his different capacities, is designated by different 
titles, does not sever the unity of his office. When inaugurated, 
he takes but a single oath, which binds him in all his functions. 
If impeached and deposed, the sentence of deposition would de- 
prive him of all his functions, whether impeached for a misde- 
meanor committed as commander-in-chief, or as a civil magistrate. 
But if, under the American system of government, the supreme 
military and civil authority is thus inseparably united in the 
governor, then he is no more subject to the control of the judi- 
ciary in the one capacity than in the other. We think, therefore, 
that the discrimination suggested by the counsel for the relator is 
inadmissible. 

But in reply to all this line of reasoning, it is urged that, if 
in this case the writ of mandamus does not lie, then the relator 
is without redress, and the great maxim of the law, that for every 
right there is a remedy, is egregiously falsified. This is an argu- 
ment to which no court of justice can be insensible. It cannot 
escape remark, however, that the maxim which is quoted comes 
to us from England, where it is subject to the same exception in 
favor of the king, which is here claimed in favor of the governor. 
Indeed it is one of those maxims which must, from the nature of 
things, be understood with some qualification. If, for instance, 
it were decided that the governor is amenable to the writ, the 
court might, nevertheless, unjustly refuse it, and there would then 
be no remedy for the wrong, except that which is applicable to 
the governor as to the court, to wit : the remedy by impeachment. 
The answer which naturally occurs to this is, that it is not to be 
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presumed that the court will be guilty of such an injustice. But 
since this presumption must be made somewhere, why should it 
not be made in favor of that branch of the government on which 
the duty to be performed is primarily imposed as readily as in 
favor of its co-ordinate ? Such a presumption, however inappli- 
cable to an inferior officer, does not seem inappropriate to a 
magistrate who is clothed by the Constitution with the supreme 
trust of taking " care that the laws be faithfully executed," and 
who is privileged, in the execution of his office, to consult the 
judges of this court as his legal advisers. 

We think, therefore, that the court has no jurisdiction to issue 
its writ of mandamus to compel the defendant to perform the duty 
"which in this case he is alleged to have disregarded. 

Of course, in coming to this conclusion, we unequivocally 
admit that the governor of the state is amenable to the court like 
any other person for his private acts, or for any act not properly 
within the scope of his office, though done under the color of his 
office. 1 ********* 

The application is dismissed. 
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supreme court op the united states. 2 
supreme court op vermont. 8 

Constitutional Law. 

Regulation of Commerce. — The power to regulate commerce compre- 
hends the control for that purpose, and to the extent necessary, of all 
the navigable waters of the United States which are accessible from a 
state other than those in which they lie ; and includes, necessarily, the 
power to keep them open and free from any obstruction to their naviga- 
tion, interposed by the states or otherwise. And it is for Congress to 
determine when its full power shall be brought into activity, and as to 

1 The rest of the opinion relates merely to the point that the action of the gov- 
ernor, in delaying the convening of a court-martial for twenty-one days, is not 
such a refusal to do so as would make a case for the issue of a peremptory manda- 
mus, even if the court had jurisdiction. — Ed. Am. Law Reg. 

2 From vol. 3 of Wallace's Reports. 

3 From W. G. Veazey, Esq., State Reporter ; to appear in 38 Vt. Rep. 



